International Religious Freedom Advocacy
A Guide to Organizations, Law, and NGOs

H. Knox Thames

Chris Seiple
Amy Rowe

BAYLOR UNIVERSITY PRESS



7

ArricaN UNION

'The African Union (AU) is the youngest of the region systems—its founding
agreement, the Constitutive Act of the African Union, was approved in 2000
and entered into force in 2001. Comprising fifty-three member states, it rep-
resents all of the countries of the African continent both north and south of
the Sahara Desert (except Morocco), and it is headquartered in Addis Ababa,
Ethiopia. The AU is, however, the successor organization to the Organization
of African Unity (OAU) and can therefore trace its origins back to 1963 and
the passing of the Charter of the Organization of African Unity.

African Union members

Algeria, Angola, Benin, Botswana, Burkina Faso, Burundi, Cameroon,
Cape Verde, Central African Republic, Chad, Comoros, Democratic
Republic of the Congo, Republic of the Congo, Céte d’Ivoire, Djibouti,
Egypt, Equatorial Guinea, Eritrea, Ethiopia, Gabon, Gambia, Ghana,
Guinea, Guinea-Bissau, Kenya, Lesotho, Liberia, Libya, Madagascar,
Malawi, Mali, Mauritania, Mauritius, Mozambique, Namibia, Niger,
Nigeria, Rwanda, Western Sahara (SADR), Sdo Tomé and Principe, Sen-
egal, Seychelles, Sierra Leone, Somalia, South Africa, Sudan, Swaziland,

Tanzania, Togo, Tunisia, Uganda, Zimbabwe

To understand the AU, one must first understand the history of the Orga-
nization of African Unity. The OAU was originally focused on ending apart-
heid and colonial control on the continent. The founding charter made only
passing mention of human rights, pledging its members to have “due regard”
for the Universal Declaration, and contained no mention of religious free-
dom. As the OAU matured, concerns were raised about a perceived double
standard, where the OAU would criticize nonmembers but would be silent
on the human rights abuses committed by its own. Consequently, the OAU
worked through the 1960s and 1970s to create specific human rights com-
mitments for all members, which resulted in the African Charter on Human

and Peoples’ Rights in 1981.
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The African Charter concretized basic human rights and religious free-
dom, and also established the African Commission on Human and Peoples’
Rights. These reforms led to further discussions in the 1990s about how to
improve the ability of African countries, working in unison, to promote fun-
damental freedoms, peace, and security. This culminated in the 1999 Sirte
Declaration in which OAU members agreed to create a new pan-African
organization. The Constitutive Act of the African Union followed in 2000
and entered into force in 2001, thus establishing the African Union.

'The transition from the Organization of African Unity to the AU is ongo-
ing and, as of this writing, is not complete. While the agreement establishing
the AU does increase the importance of human rights, the AU still retains
as key objectives other issues such as defending the sovereignty, territorial
integrity, and independence of its members; working to build partnerships
between governments and civil society; and focusing on integrating the con-
tinent economically and socially. Time will tell whether the AU will improve

continental respect for human rights protection over the former OAU.

Nongovernmental Involvement

NGOs can play an important role in the work of the African Union. “Observer
status” is required for those groups wishing to engage the African Commis-
sion on Human and Peoples’ Rights. The same status is also required for those
groups petitioning the African Court of Human and Peoples’ Rights. The
requirements for observer status are straightforward, and NGOs must send
their request and supporting documentation to the Secretariat of the African

Commission.

Chapter 1

All organisations applying for observer status with the African Commis-

sion shall consequently:

* Have objectives and activities in consonance with the fundamental
principles and objectives enunciated in the OAU Charter and in the
African Charter on Human and Peoples’ Rights;

*  Be organisations working in the field of human rights

*  Declare their financial resources

To this effect, such an Organisation shall be requested to provide:

*  Awritten application addressed to the Secretariat stating its intentions,
at least three months prior to the Ordinary Session of the Commission
which shall decide on the application, in order to give the Secretariat
sufficient time in which to process the said application.
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 Its statutes, proof of its legal existence, a list of its members, its con-
stituent organs, its sources of funding, its last financial statement, as
well as a statement on its activities.

* The statement of activities shall cover the past and present activities
of the Organisation, its plan of action and any other information that
may help to determine the identity of the organisation, its purpose and
objectives, as well as its field of activities.

*  No application for Observer Status shall be put forward for examina-
tion by the Commission without having been previously processed by
the Secretariat.

*  The Commission’s Bureau shall designate a rapporteur to examine the
dossiers. The Commission’s decision shall be notified without delay to

the applicant NGO.

Resolution on the Criteria for Granting and Enjoying Observer Status
to Non-Governmental Organisations Working in the Field of Human
Rights with the African Commission on Human and Peoples’ Rights

RevLicious FREEDOM COMMITMENTS

'The Constitutive Act of the African Union does not speak specifically to
religious freedom but does contain stronger references and commitments to
human rights than does the original OAU Charter. Article 3 of the Constitu-
tive Act speaks to the objectives of the AU. Subarticle (e) takes “due account”
of the Universal Declaration, and Subarticle (h) goes further by establishing
as objectives the promotion and protection of “human and peoples’ rights in
accordance with the African Charter” and other human rights instruments.
Article 4, outlining the AU’s principles, further bolsters this commitment by
declaring that the AU will function in accordance with “respect for demo-
cratic principles, human rights, the rule of law and good governance.”

'The previously mentioned African Charter on Human and Peoples’Rights
represents the principal document for the continent concerning human rights,
as all fifty-three AU members have ratified it. Sometimes labeled as the Banjul
Charter, a reference to where it was adopted in 1981, the Charter entered into
force in 1986. The Charter is distinctive, as in addition to covering basic civil
and political rights, it addresses economic rights and places a large emphasis
on the role of the community in development and security. It also speaks to
the duties of individuals to the community.

Considering the far-reaching nature of the document, the Article 8 reli-
gious freedom provision is surprisingly limited. While speaking to the right
to practice religion freely, it does not follow the more specific language found
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in other international documents. It also is silent about the question of chang-
ing one’s religion. Other relevant articles concerning religious freedom are
Article 9(2), which supports religious speech by guaranteeing the “right to
express and disseminate” one’s opinions, and Article 2, which prohibits reli-
gious discrimination.

Article 8

Freedom of conscience, the profession and free practice of religion shall be
guaranteed. No one may, subject to law and order, be submitted to mea-
sures restricting the exercise of these freedoms.

African Charter on Human and Peoples’ Rights

Tue AssemBLry, THE ExEcuTivE COUNCIL, AND THE
PErRMANENT REPRESENTATIVES COMMITTEE

Policymakers

'The three main organs of the African Union have been constituted and have
begun working—the Assembly, the Executive Council, and the Permanent
Representatives Committee. The Assembly leads the AU and is composed of
heads of state. Acting as the “supreme organ,” the Assembly establishes the
decisions of the Union and monitors the implementation of those policies
by member states. The Assembly meets once a year and is led by the Chair-
man, a head of state elected by his peers for a one-year term of office. In
January 2007, President John Kufuor of Ghana was elected Chairman in a
contentious race against President Omar Hasan Ahmad al-Bashir of Sudan.
President al-Bashir lost due to Sudan’s poor human rights record and inac-
tion in quelling the violence in Darfur. In electing President Kufuor, the AU
signaled that human rights abuses will not be ignored, as was common with
the former OAU.

The Assembly is supported by all the foreign ministers sitting in the
Executive Council, which meets twice a year. The Executive Council oversees
implementation of Assembly decisions and may make its own decisions on
issues of mutual concern. Notably, human rights are not an enumerated area
in which the Executive Council can act. Preparing the work of the Execu-
tive Council is the Permanent Representatives Committee, where accredited

ambassadors discuss the daily work of the AU.
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Advocacy Actions

Of these forums, the best for engagement is the Permanent Representatives
Committee, where advocates can raise issues of concern with ambassadors.
Advocates should also forward issues of concern to the AU Chairman, request-
ing his intervention. NGO participation at the annual Assembly meetings
varies, depending in part on the visa policies of the host country each year
regarding the entrance of foreign NGOs. However, even if NGOs are allowed
to attend, the level of their inclusion is limited.

ConTAacT INFORMATION

African Union Chairman / Permanent Representatives Committee
http://www.africa-union.org/
African Union Headquarters

P.O.Box 3243
Roosvelt Street
(Old Airport Area)
W21K19
Addis Ababa
Ethiopia
Tel: (251) 11 551 77 00
Fax: (251) 11 551 78 44

ArricaN Union CoMMISSION

Policymakers

'The African Union Commission functions somewhat like the European Com-
mission—it is led by a Chairperson and supported by eight Commissioners
responsible for separate departments focusing on different issue portfolios. It
also serves as the secretariat for the organization, addressing the day-to-day
administrative needs. The Chairman and Commissioners are appointed by the
Assembly. The Commission represents the AU and defends its policies, while
also developing strategic plans for the Executive Council to consider.

The Department of Political Affairs covers human rights, as well as
democracy promotion, refugee issues, and external AU relations. Since 2003,
the current Commissioner for Political Affairs has been Julia Dolly Joiner, a
high-ranking government official from The Gambia.
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Abpvocacy ACTIONS

'The African Union Commission plays an important role in the running of
the organization and can raise concerns about religious freedom violations
with member states. Advocates should make the Commissioner for Politi-
cal Affairs and the Commission Chairperson aware of violations of religious
freedom and ask for their intervention. Advocates should also work to arrange

meetings with victims when the Commissioner visits a country of concern.

ConTacT INFORMATION

Jean Ping, Chairman
http://www.africa-union.org/root/au/index/index.htm
African Union Commission
Addis Ababa
Ethiopia
Tel: (251) 11 5514554
Fax: (251) 11 5513036

chairperson@africa-union.org

Julia Dolly Joiner, Commissioner for Political Affairs
http://www.africa-union.org/root/au/index/index.htm
African Union Commission
Addis Ababa
Ethiopia
Tel: (251-115) 52 58 59
Fax: (251-115) 52 58 56
jdollyj@yahoo.com

ArricaN CommissioN oN HumAN AND PEoPLES’ RiGHTS

Monitoring Body and Complaint Recourse Mechanism

The African Commission on Human and Peoples’ Rights (ACHPR) was
established under the African Charter for Human and Peoples’ Rights, and
so opened its doors in 1987 after the Charter entered into force. The head-
quarters of the ACHPR are located in Banjul, The Gambia. The ACHPR is
composed of eleven Commissioners acting in their individual capacities who
serve renewable six-year terms. One of the Commissioners serving as Chair-
man oversees the two ten-day meetings held in the spring and fall. Observer
status allows NGOs to participate in the two annual meetings.
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Monitoring Process

'The African Charter authorizes the ACHPR to promote and protect human
rights and to “collect documents, undertake studies and researches on Afri-
can problems in the field of human and peoples’ rights, organize seminars,
symposia and conferences, disseminate information, encourage national and
local institutions concerned with human and peoples’ rights, and should the
case arise, give its views or make recommendations to Governments” (Article
45). Contracting parties to the African Charter are also obligated to submit
reports to the Commission on their compliance, to which the ACHPR will
respond following evaluation. The ACHPR will work with NGOs and civil
society during this process and accept information and suggested recommen-
dations for country improvement. However, state compliance is poor.

Complaint Admissibility

The ACHPR is specifically authorized to receive complaints and to conduct
investigations through its communication procedure, which is a quasi-judicial
procedure through which individuals, groups of individuals, and nongov-
ernmental organizations can formally submit allegations of human rights
violations. States may also submit complaints to the ACHPR concerning
violations of the Charter by other member countries, but this is rarely done.
To be considered, the complaint must meet the admissibility requirements
and a majority of the Commissioners must agree to review it. To be admis-
sible, the communication must conform to the following criteria:

* it must not be anonymous (although the complainant can request

anonymity);
* it must concern violations of rights falling under the African Charter;

* it must demonstrate the exhaustion of all domestic remedies;

* it must be submitted in a reasonable time after exhaustion.

Complaint Procedure

Petitioners will receive an initial confirmation of receipt, but offending gov-
ernments will not be notified until the ACHPR decides affirmatively to
review the claims. For petitions under review, the ACHPR will first attempt
to find an amicable solution between the parties. If that is not possible, the
ACHPR will request information from offending governments in response
to the allegations and additional arguments from the petitioner. These can be
in writing, or either party can make oral presentations.
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Remedies

After considering the information, the ACHPR will issue nonbinding rec-
ommendations with its findings to both parties and forward its recommenda-
tions to the annual meeting of heads of state at the Assembly. Notably, if the
Assembly approves, then the states are legally bound to the recommendations.
'The recommendations are initially private, but they can be made public if the
government in question does not object.

The African Charter did not give the ACHPR a follow-up or enforce-
ment mechanism to ensure compliance. From 1987 to 2003, the ACHPR
completed 122 complaints through its communications procedure—sixty-
three were declared inadmissible, five were settled amicably, two were cleared,
eight were withdrawn, and forty-four countries were found to be in violation.
As the ACHPR is not able to track compliance, an independent study found
that of the forty-four countries out of compliance, only six fully implemented
the ACHPR’s recommendations.

If the ACHPR finds that a “series of serious or massive violations of
human and peoples’ rights” has transpired, it shall immediately bring these
findings to the attention of the Assembly. The Assembly has the option to
approve or reject the findings by a majority vote. There have been instances
in which member countries have gathered enough votes to block a report
from obtaining Assembly approval. In addition, the Assembly can request
that the ACHPR conduct an “in-depth study of these cases and make a fac-
tual report” and submit its recommendations to the Assembly for consider-
ation. For emergency situations in which the life of a victim is in danger, the
ACHPR can invoke provisional measures requesting the offending govern-

ment to delay any action until its review is complete.

Advocacy Actions
'The oldest human rights body in the African system, the African Commis-

sion on Human and Peoples’ Rights has much experience is assisting victims
of human rights abuse. Therefore, despite the poor compliance rate with its
recommendations, advocates should utilize the ACHPR’s communication
procedure, if they have the resources to stay actively engaged throughout
the various levels of review and provide documentation and legal arguments.
Advocates should also provide information to the ACHPR regarding reli-
gious freedom violations, as well as draft reports critiquing country submis-

sions on their compliance with the African Charter.
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ConTacT INFORMATION

African Commission on Human and Peoples’ Rights
http://www.achpr.org/
48 Kairaba Avenue
P.O.Box 673
Banjul
'The Gambia
Tel: (220) 4392 962
Fax: (220) 4390 764
achpr@achpr.org

ArricaN Court oN HumMAN AND PEOPLES’ RIGHTS

Complm'nt Recourse Mechanism

The AU is developing a continental court, the African Court on Human and
Peoples’ Rights, in response to the poor compliance to the ACHPR complaint
process. When the African Charter was originally under discussion, the draft-
ers did not believe Africa was ready for a supranational court like those found in
Europe or the Americas. It was not until 1998 that the OAU approved a protocol
to the African Charter to establish the Court to reinforce and supplement the
human rights work of the ACHPR. The protocol entered into force in 2005.

While twenty-one countries have agreed to the Court’s jurisdiction, the
Court is still developing, as its statute has not been promulgated. In addition, in
2004, the AU determined the Court should be merged with the African Court of
Justice (which has not entered into force). However, until that court comes into
being, the African Court on Human and Peoples’ Rights will continue to develop
its own structure and standards.

Countries under Court jurisdiction

Algeria, Burkina Faso, Burundi, Cote d’Ivoire, the Comoros, Gabon, The
Gambia, Ghana, Kenya, Lesotho, Libya, Mali, Mauritius, Mozambique,
Niger, Nigeria, Rwanda, Senegal, South Africa, Togo, and Uganda

'The Court will be seated in Arusha, Tanzania. Unfortunately, this will
create an expensive logistical challenge for its sister body, the ACHPR, head-
quartered on the opposite side of the continent. The Assembly elected the
Court’s first panel of eleven judges in 2006. Judges can only be nominated
by countries party to the protocol, and judges will work independently and
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autonomously. They serve a six-year term and may only be reelected once. The
Court elects its own President for a two-year term.

There are several remarkable features to the Court. First, its jurisdiction
is very broad—it covers the African Charter and the protocol, as well as “any
other relevant Human Rights instrument ratified by the States concerned.™
'The Court will therefore be able to interpret any UN treaty that a country is a
party to, regardless of whether that particular treaty has any judicial mechanism.
'The Court will in effect serve as a judicial arm of the UN, improving the imple-
mentation of those treaties beyond their application elsewhere in the world.

Second, member states and AU organs may ask for advisory opinions.
'The protocol also provides this same ability to any organization recognized by
the AU. Nongovernmental organizations with observer status could therefore
request the Court to review problematic laws, policies, actions, or draft legis-
lation in countries that have ratified the protocol.

Lastly, individuals and NGOs have standing to make complaints directly
to the Court. However, for this to be possible, a country ratifying the protocol
must specifically accept the Court’s competence to receive these types of cases.
'The Court therefore falls short of the European Court of Human Rights, where
individuals automatically have this right, but exceeds the Inter-American Court
of Human Rights, where individual cases can only be brought by the Inter-
American Commission on Human Rights on behalf of a victim.

Complaint Admissibility

For the Court to accept a complaint from a non-state actor residing in a country
over which it has jurisdiction, it must first make a determination on the admis-
sibility of the case. The ACHPR will be asked to give an opinion, and the Court
will use the same admissibility criteria established by the African Charter and
used by the ACHPR. The petition must meet the following criteria:

* it must not be anonymous (although the complainant can request

anonymity);
* it must concern violations of rights falling under the African Charter;

* it must demonstrate the exhaustion of all domestic remedies;
* it must be submitted in a reasonable time after exhaustion.
The Court can either accept the case or transfer it to the ACHPR for

review. The Court may also issue provisional measures in emergency situa-
tions threatening the life of an individual.
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Complaint Procedure

For accepted cases, the Court will first try to find an amicable settlement. If
no settlement is possible, a public court proceeding will begin, during which
representatives of the alleged victim and offending government will make
their arguments. The exact details of the process will be clarified once its rules
of procedure are established.

Remedies

If the Court finds violations of human rights, it will “make appropriate orders
to remedy the violation, including the payment of fair compensation or repa-
ration.” Its decisions will be read publicly in court and sent to all AU mem-
bers and the African Union Commission. The Executive Council will be

responsible for monitoring the implementation of a decision.

Advocacy Actions

If it lives up to its statute and if it can avoid the compliance problems plaguing
the ACHPR, the African Court could become a highly valuable tool for reli-
gious freedom advocacy. Once operational, advocates should submit complaints
to the Court regarding situations of religious freedom violations in countries
agreeing to the Court’s jurisdiction and allowing individual complaints. Advo-
cates should also be aware of other international conventions that member
countries have ratified and consider bringing complaints under those provi-
sions, if they exceed the protections of the African Charter. Court advisory
opinions requested by advocacy groups with observer status could also be useful
in combating problematic laws and policies limiting religious freedom.

ConTacT INFORMATION

No information is available as of this writing.

Pan-AFrricAN PARLIAMENT

Policymakers

The Pan-African Parliament, also known as the African Parliament, was
created by the Constitutive Act of the African Union, along with the other
organs of the AU. It is the legislative body of the AU and is seated in Mid-
rand, South Africa. Its first session was in 2004, and it will operate under
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limited modalities for its first five years. During this initial period, the 265
parliamentary representatives will be selected by the legislatures of each AU
member state. Eventually, these representatives will be directly elected in their
home countries. In addition, during the inaugural five-year period, the parlia-
ment will only have oversight, advisory, and consultative powers. In 2009, the
African Parliament is scheduled to obtain full legislative powers.

One of the stated goals of the African Parliament is to “promote the
principles of human rights and democracy in Africa.” It is also envisioned
that civil society groups will be very involved as partners in its oversight and
legislative functions. The African Parliament has ten standing committees,
one of which is the Committee on Justice and Human Rights. The African
Parliament is led by a president, currently Dr. Amb. Gertrude I. Mongella

from Tanzania.

Advocacy Actions

Advocates should not ignore the promising potential of the Pan-African Par-
liament in offering additional advocacy routes to pursue. Advocates should
approach parliamentarians representing countries with problematic records
concerning religious freedom, as well as provide information to sympa-
thetic delegations, making them aware of the violations occurring elsewhere.
Advocates should also provide information to the Committee on Justice and
Human Rights, as well as to the President of the African Parliament, and
request their intervention.

ConTAacT INFORMATION

Pan-African Parliament
http://www.pan-africanparliament.org/
Gallagher Estate
Private Bag X16
Midrand 1685
Johannesburg
Republic of South Africa
Tel: +27(0) 11 545 5000
Fax: +27(0) 11 545 5136

secretariat@panafricanparliament.org






